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Chapter 22

Poland

Dr. Barbara Jelonek-Jarco

Kubas Kos Gatkowski Agnieszka Trzaska-Smieszek

1 Country Finder

1.1 Please set out the various regimes applicable to recognising and enforcing judgments in your jurisdiction and the names

of the countries to which such special regimes apply.

Corresponding

Applicable Law/Statutory Regime Relevant Jurisdiction(s) Section Below

Art. 1145 — Art. 1153% of the Act of 17 November 1964 — The Code of Non-EU countries (separate regime for

Civil Procedure (heteinafter: “CCP”). EU Member States — see chapter 2). Section 2.
Convention on the Recognition and Enforcement of Foreign Arbitral ztaltles Zt}inixh };ZC lrlat;i:ddtl}il Cti availabl
Awards (drafted in New York on 10 June 1958) (hereinafter: the “NY onvention. he updated Hstis ¢ | Section 3.

Convention”) at: http://www.newyorkconvention.org/
onvention”). . .
list+of+contracting+states.

The New Lugano Convention on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters, signed at
Lugano on 30 October 2007.

Legal dealings under the new Lugano Convention take place: Norway, Iceland and Switzerland. Section 3.
m as of 1 January 2010, between Poland and Norway;

m as of 1 January 2011, between Poland and Switzerland; and
m as of 1 May 2011, between Poland and Iceland.

States which have ratified the Convention.
European Convention on Recognition and Enforcement of Decisions | The updated list is available at: https://
concerning Custody of Children and on Restoration of Custody of www.coe.int/en/web/conventions/ Section 3.
Children of 20 May 1980. full-list/-/conventions/treaty/105/
signatures?p_auth=dTulWoYT.

States which have ratified the Convention.

IMO - Poland. International Convention on Civil Liability for The updated list is available at: imo.

Bunke.r O%l Pt?llutlon Damage, adopted by the International Maritime org/en/About/Conventions/StatusOf Section 3.
Organisation in London on 23 March 2001. .
Conventions/Pages/Default.aspx.
States which have ratified the Convention.
Convention of 2 October 1973 on the Recognition and Enforcement of | The updated list is available at: https:// .
.. . . L0 . Section 3.
Decisions Relating to Maintenance Obligations. www.hcch.net/en/instruments/
conventions/status-table/?cid=85.
States which have ratified the Convention.
Convention of 23 November 2007 on the International Recovery of The updated list is available at: https:// Section 3
Child Support and Other Forms of Family Maintenance. www.hcch.net/en/instruments/ ection >
conventions/status-table/?cid=131.
Convention of 19 October 1996 on Jurisdiction, Applicable Law, States which h'avc.: rat1ﬁed the Convention.
i, S The updated list is available at: https:// .
Recognition, Enforcement and Co-operation in Respect of Parental . Section 3.
o . . www.hcch.net/en/instruments/
Responsibility and Measures for the Protection of Children. . L
conventions/status-table/?cid=70.
States which have ratified the Convention.
Convention of 1 June 1970 on the Recognition of Divorces and Legal | The updated list is available at: https:// Section 3
Separations. www.hcch.net/en/instruments/ cetion 2.
conventions/status-table/?cid=80.
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Convention on proceedings in civil and commercial matters, drafted in

It is also applicable in relations with
Australia, Bahamas, Canada, the

Dominican Republic, Fiji, Kenya, Section 3.
Warsaw on 26 August 1931. Lesotho, Malta, New Zealand, Tanzania,
Tonga and Swaziland.
Mo.rocco—P.olavnd. Agreement of 21 May 1979 on judicial assistance in Morocco and Poland. Section 3.
civil and criminal matters.
Ukrame—l?olan.d. Agreemen.t of 24 May 1993 on judicial assistance and Ukraine and Poland. Section 3.
legal relations in civil and criminal matters.
Vlet.nam—Pc.ﬂan?l.. Agree'rnent of 22 March 1993 on Mutual Legal Vietnam and Poland. Section 3.
Assistance in Civil, Family and Criminal Matters.
T'uﬁkey—Poland‘ Agreement of 12 April 1988 on judicial assistance in Turkey and Poland. Section 3.
civil and commercial matters.
States which have ratified the
Cuba-Poland. Agreement of 18 November 1982 on judicial assistance Convention. The up'd ated listis available .
L. . . . . at: https://www.coe.int/en/web/conven- | Section 3.
in civil matters, family matters and criminal matters, signed in Havana. | . . .
tions/full-list/-/conventions/treaty/105/
signatures?p_auth=98j1MJag.
S'yr.ia-Polan.d. .Agrcement of 16 February 1985 on judicial assistance in Syria and Poland. Section 3.
civil and criminal matters.
Belarus-Poland. Agreement of 26 October 1994 on judicial assistance
and legal relations in civil matters, family matters, employees’ matters | Belarus and Poland. Section 3.
and criminal matters.
Serbia-Poland. Agreement between the Federal People’s Republic of
Yugoslavia and the People’s Republic of Poland on Legal Assistance in | Serbia and Poland. Section 3.
Civil and Criminal Matters, signed in Warsaw on 2 February 1960.
Slovenia-Poland. Agreement between the Federal People’s Republic of
Yugoslavia and the People’s Republic of Poland on Legal Assistance in | Slovenia and Poland. Section 3.
Civil and Criminal Matters, signed in Warsaw on 2 February 1960.
Montenegro-Poland. Agreement between the Federal People’s
Republic of Yugoslavia and the People’s Republic of Poland on Legal
Assistance in Civil and Criminal Matters, signed in Warsaw on 2 Montenegro and Poland. Section 3.
February 1960. Agreement of 23 April 2009 between Poland and
Montenegro regulating bilateral treaty relations.
Macedonia-Poland. Agreement between the Federal People’s Republic
of Yugoslavia and the People’s Republic of Poland on Legal Assistance
in Civil and Criminal Matters, signed in Warsaw on 2 February Macedonia and Poland. Section 3.
1960. Agreement of 9 May 2007 between Poland and the Republic of
Macedonia regulating bilateral treaty relations.
Bosnia and Herzegovina-Poland. Agreement of 2 February 1960
between the Federal People’s Republic of Yugoslavia and the People’s
Republic of Poland on Legal Assistance in Civil and Criminal Matters,
signed in Warsaw on 2 February 1960. Agreement of 22 December . . .
2006 between the Government of the Republic of Poland and the Bosnia and Herzegovina and Poland. Section 3.
Council of Ministers of Bosnia and Herzegovina on legal succession of
Bosnia and Herzegovina in respect of treaties concluded between the
Republic of Poland and the Socialist Federal Republic of Yugoslavia.
iuglsla—Polgnd. Agreement of 22 March 1985 on judicial assistance in Tunisia and Poland. Section 3.
civil and criminal matters.
I?aq—Polanq. Agreement of 29 October 1988 on judicial assistance in Iraq and Poland. Section 3.
civil and criminal matters.
Algér?a—Polangl. -Agreement of 9 November 1976 on judicial assistance Algeria and Poland. Section 3.
in civil and criminal matters.
‘DPI.{I-CPOIand. Agr‘eement of 28 Sep‘terleer 1986 on judicial assistance North Korea and Poland. Section 3.
in civil matters, family matters and criminal matters.
‘Cub.a-Poland. Agreciment of 18 Nove.mb.er 1982 on judicial assistance Cuba and Poland. Section 3.
in civil matters, family matters and criminal matters.
L}bya-Poland. Agreem‘ent of 2 Dcccmber 1985 on ]udlcl.al assistance in ibya and Poland. Section 3.
civil matters, commercial matters, family matters and criminal matters.
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Chma-.Pc?land. Agreement of 5 June 1987 on judicial assistance in civil China and Poland. Section 3.
and criminal matters.

Russla—Poland.. Agr.een}enF c?f 16 Septer.nber 1996 on judicial assistance Russia and Poland. Section 3.
and legal relationships in civil and criminal matters.

2 General Regime

2.1 Absent any applicable special regime, what is the

legal framework under which a foreign judgment would
be recognised and enforced in your jurisdiction?

In the absence of any special regime, the foreign judgment
would be recognised and enforced under the provisions of Book
IIT of Part VI of the CCP.

Since 2008, the substantive and formal conditions for
respecting the effectiveness or enforceability of foreign judgments
and court settlements in Poland have been significantly liberal-
ised. The new provisions were modelled on the solutions adopted
in Regulation No. 44/2001 and Regulation No. 2201/2003 (see
question 2.6 below).

2.2 What constitutes a ‘judgment’ capable of

recognition and enforcement in your jurisdiction?

As a rule, foreign judgments in civil matters may be recognised
or enforced. Moreover, Art. 1149' and Art. 1151 of the CCP
allow for the recognition and enforcement of judgments issued
by other authorities of foreign countries (including administra-
tive authorities), provided that they issue judgments on disputed
civil cases and, in accordance with the law of a given country,
are appointed to resolve such cases in specific proceedings.
Settlements in civil cases concluded before courts and other
authorities of foreign countries or approved by them are also
enforceable if they are enforceable in the country of origin and
are not contrary to the basic principles of the legal order of the
Republic of Poland.

2.3 What requirements (in form and substance) must

a foreign judgment satisfy in order to be recognised and
enforceable in your jurisdiction?

Firstly, a foreign judgment should be issued in a civil case. The

CCP rules are not appropriate to determine the effectiveness of

judgments and decisions in criminal and administrative matters.

In addition, a judgment or decision of another competent
authority of a foreign State in civil matters should be final and
legally binding in the State where it was issued.

At present, the legislator no longer requires that a given civil
case decided by a foreign ruling should belong to court proceed-
ings in Poland.

A person claiming recognition of a foreign judgment or
applying for a declaration of enforceability shall be required to
provide:

[ an official copy of the judgment;

m  the document certifying that the judgment is final unless it
is evident from the content of the judgment that it is final
and binding;

m  (if the judgment was issued in proceedings in which the
defendant did not enter a dispute as to the substance of
the case) the document establishing that the pleading insti-
tuting the proceedings was served on the defendant; and

B translations of the above documents into Polish.

ICLG.com
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2.4 What (if any) connection to the jurisdiction is

required for your courts to accept jurisdiction for
recognition and enforcement of a foreign judgment?

There is no general rule in this respect. However, the law regu-
lates the jurisdiction of the court to decide whether or not a
judgment is subject to recognition, and to decide on an appli-
cation for a declaration of enforceability of a foreign judgment.

In cases concerning recognition, a regional court which 1)
would be territorially competent to hear a case settled by a judg-
ment of a court of a foreign State, or ii) whose district has a terri-
torially competent district court, or iii) in the absence of such
basis, the Regional Court in Warsaw — would be competent.
Therefore, the first step is to determine the competent court on
the basis of the provisions of the CCP regulating the territorial
jurisdiction of the court.

The district court of the debtor’s domicile or registered office,
or the court in whose jurisdiction enforcement is to be carried
out, shall decide on the enforcement clause.

2.5 Isthere a difference between recognition and

enforcement of judgments? If so, what are the legal
effects of recognition and enforcement respectively?

Yes, Polish law distinguishes between the recognition and
enforcement of a foreign judgment.

The recognition refers to the enforceability of a judgment;
enforceability of a judgment means the totality of its effects.
The recognition therefore consists of respecting the effects
which the foreign judgment has had in the State of origin and
in “transmitting” those effects to the territory of the State of
recognition. Such effects include, in particular, the degree of
res judicata and the binding force of the judgment. Thanks to
the institution of the recognition of a foreign judgment, a given
entity may count on legal protection from the Polish authorities.
It also has the possibility to further pursue its claims in cases
where the recognition of the judgment was a preliminary issue.

The concept of enforcement should be combined with a
declaration of enforceability, and thus with giving the judgment
only the execution power.

It should be noted that the recognition applies to any foreign
judgment given in civil matters. It is irrelevant whether the
foreign judgment will be enforced in the Republic of Poland.
However, the declaration of enforceability is related only to those
foreign judgments which are suitable for enforcement by way
of an execution.

2.6 Briefly explain the procedure for recognising and

enforcing a foreign judgment in your jurisdiction.

Since 2008, the CCP has been expressing a system of automatic
recognition of foreign judgments. In such a case, there is no
need to conduct special proceedings or issue a sovereign act
by the Polish authority. The judgment, in principle, has legal
effects at the same time as in the country of origin, unless the
negative conditions for its recognition under Art. 1146 of the
CCP are met (see question 2.7 below).
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The system of automatic recognition is accompanied by the possi-
bility of initiating proceedings to establish whether or not a specific
judgment is subject to the recognition. Such a procedure is optional,
i.e. it is not a formal condition for the recognition of a foreign judg-
ment; and in cases where there is no dispute or doubt about the
recognition between the parties, it will probably not be initiated.

The procedure for determining whether a foreign judgment is
subject to recognition is not fully regulated by the provisions of
Part IV of the CCP. In the absence of autonomous regulations,
the general rules of procedure should apply accordingly to such
proceedings. The right to institute proceedings is granted by
the provisions of the CCP not only to the parties to the proceed-
ings in which the judgment of a foreign court or other competent
authority was made, but also to any entity which has a legal interest
in doing so. A legal interest is understood as an objectively existing
need (i.e. caused by a real need to protect a specific legal area) to
obtain a judgment on whether a specific foreign judgment has any
effect on the territory of Poland or not.

This procedure is a bilateral one — it cannot be conducted only
with the participation of the applicant, and it is of an adversarial
nature.

The application for the establishment that the judgment of a court
of a foreign State is or is not subject to recognition should meet the
requirements for each pleading and should, moreover, be paid for.

After the application is filed, the court examines whether it
meets the formal requirements applicable to each pleading insti-
tuting proceedings (Art. 126 of the CCP) and fiscal require-
ments. If the applicant fails to attach the documents specified
in Art. 1147 of the CCP, the court will call to remove the defects.

If the application is free from defects or has been successfully
completed, the court orders that the application be served on
the other party or parties and informs them of the possibility to
present their views within 14 days.

The court’s determination as to whether the judgment is
subject to recognition may be made in a closed session (there is
no requirement to hold a hearing in the case).

Foreign judgments which may be enforced by way of execu-
tion become enforceable after issuance of a declaration of
enforceability. The declaration of enforceability is given, at the
request of the creditor, by a declaration of enforceability of the
judgment of the court of a foreign State.

Similarly, an application for a declaration of enforceability must
meet the requirements of the pleading instituting the proceed-
ings and, moreover, it must be accompanied by the documents
referred to in Art. 1147 of the CCP (see question 2.3 above). An
application for a declaration of enforceability also requires the
production of a document stating that the judgment is enforce-
able in the State of origin (unless enforceability is based on the
content of the judgment or on the law of that State). The appli-
cation is subject to a fee.

The right to file an application is vested on the creditor (the
entity for which the foreign judgment awarded the benefit) or
his legal successor under a general or special title. The passive
right-holder is an entity against which the enforcement will be
conducted; as a rule, it will be the entity against which the benefit
has been awarded in a foreign trial.

The application is subject to preliminary examination by the
court as to whether the abovementioned requirements have been
met. Then the application is served on the other party, who can
present a position on the application within 14 days.

The court shall examine the application at a closed session
by issuing a judgment on awarding the enforcement clause or
refusing to award the enforcement clause.

The proceedings concerning the determination of the recog-
nition and the declaration of enforceability consist of two
instances — the judgment of the regional court may be appealed
against by the parties to the court of appeal.

Enforcement of Foreign Judgments 2021
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In turn, an extraordinary appeal — a cassation appeal (which
can be based on statutory grounds) — may be filed with the
Supreme Court against the judgment of the court of appeal.

2.7 On what grounds can recognition/enforcement of a

judgment be challenged? When can such a challenge be
made?

The provisions of the CCP (Arts 1146 and 1150 of the CCP)
define the following obstacles for the recognition or enforce-
ment of a foreign judgment, i.e. prerequisites, the occurrence of
which excludes the principle of automatic recognition or leads to

a refusal of a declaration of enforceability of a foreign judgment.

A judgment shall not be recognised or enforced if:

i) itis not final and binding in the State of origin;

if) it has been made in a case falling within the exclusive juris-
diction of the Polish courts;

iif)  a defendant who did not enter a dispute as to the merits of
the case was not duly served with the document instituting
the proceedings in sufficient time to enable him or her to
defend himself or herself;

iv)  a party was deprived of the opportunity to defend himself
or herself during the proceedings;

v)  acase concerning the same claim between the same parties
was pending in the Republic of Poland earlier than before
a court of a foreign State;

vi) it is contrary to a previously issued final judgment of a
Polish court or a previously issued final judgment of a court
of a foreign State, meeting the conditions for its recogni-
tion in the Republic of Poland issued in a case concerning
the same claim between the same parties; or

vii) the recognition/enforcement would be contrary to the
fundamental principles of the legal order of the Republic
of Poland.

Due to the model of automatic recognition of foreign judgments
adopted in the Polish legal system, the changes made in the foreign
judgment itself in its country of origin are not without impact
on the validity of such a judgment in the Republic of Poland. If
a recognised judgment is revoked or changed in the country of
origin, it also loses its effectiveness in the Polish legal system.

2.8 What, if any, is the relevant legal framework

applicable to recognising and enforcing foreign
judgments relating to specific subject matters?

The Republic of Poland is a party to many international conven-
tions which have a direct impact on the issue of recognition and
enforcement of foreign judgments. One of such legal acts is the
NY Convention. It specifies the prerequisites for the recog-
nition and enforcement of arbitral awards in disputes between
natural persons and legal persons.

2.9 What is your court’s approach to recognition and
enforcement of a foreign judgment when there is: (a) a

conflicting local judgment between the parties relating
to the same issue; or (b) local proceedings pending
between the parties?

a)  If the foreign judgment is contrary to a previously issued
final judgment of the Polish court in a case concerning the
same claim between the same parties, then this circumstance
constitutes the so-called obstacle to recognition; such a judg-
ment is not subject to recognition/enforcement pursuant to
Art. 1146 § 1 point 6 of the CCP and Art. 1150 of the CCP.

ICLG.com
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b)  If a case concerning the same claim between the same
parties is pending before a Polish court eatlier than before
a court of a foreign State, a judgment originating from a
foreign State shall not be subject to recognition pursuant
to Art. 1146 § point 5 of the CCP. In such a case, the Polish
court will refuse to recognise the foreign judgment and the
case will continue to be pending between the same parties
before a Polish court.

2.10 What is your court’s approach to recognition and
enforcement of a foreign judgment when there is a

conflicting local law or prior judgment on the same or a
similar issue, but between different parties?

In the first scenario, when there is a conflicting local law, such
a judgment may be recognised or enforced as long as it is not
contrary to the fundamental principles of the legal order of the
Republic of Poland (ordre public). There is no requirement for
the judgment to be fully compliant with all the provisions of the
Polish law. Recognition/enforcement of a judgment is refused
only if recognition or enforcement would be incompatible with
the fundamental constitutional principles and the guiding prin-
ciples governing individual areas of Polish law.

In the second scenario, when a prior judgment on the same
or a similar issue but between different parties was issued, both
recognition and enforcement is possible. A refusal to recognise/
enforce a judgment is possible only if the judgment is incon-
sistent with a previously issued final decision of a Polish court or
a previously issued final decision of a foreign court, meeting the
conditions for its recognition in the Republic of Poland, issued
in a case concerning the same claim between the same parties.

2.11 What is your court’s approach to recognition and

enforcement of a foreign judgment that purports to
apply the law of your country?

Polish courts are not entitled to control the correctness of
foreign court judgments, hence, as a rule, they are not entitled
to assess the correctness of the application of Polish law by a
foreign court. Only in cases where the recognition or enforce-
ment of a judgment from a foreign State applying Polish law
would be contrary to the fundamental principles of the domestic
legal order (the public policy clause) or contrary to the over-
riding mandatory provisions (such provisions regarded as being
crucial by a country for safeguarding its public interests, such
as its political, social or economic organisation) will the Polish
court determine that the judgment is not subject to recognition
or deny its enforceability.

2.12 Are there any differences in the rules and
procedure of recognition and enforcement between

the various states/regions/provinces in your country?
Please explain.

The CCP is uniformly applied throughout the Republic of
Poland.

2.13 What is the relevant limitation period to recognise

and enforce a foreign judgment?

The CCP does not introduce any specific regulation concerning
the issue of the time limit within which a foreign court’s judg-
ment may be recognised and enforced in the Republic of Poland.

ICLG.com
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Under Polish law, the institution of the time bar is a material law
institution, not a procedural one.

3 Special Enforcement Regimes Applicable
to Judgments from Certain Countries

3.1 Withreference to each of the specific regimes
set out in question 1.1, what requirements (in form

and substance) must the judgment satisfy in order to
be recognised and enforceable under the respective
regime?

Poland is a party to numerous bilateral and multilateral international
agreements which separately regulate the issues of the enforcement
and recognition of judgments. Due to the scope of this study, it is
not possible to discuss each of these legal regimes in detail, hence
the basic information concerning them is presented therein.

Some of these agreements relate to civil matters; others regu-
late separate family matters (divorce, separation, alimony and
other issues).

Under the NY Convention, the arbitration judgments in
commercial matters which are rendered in a State other than
that in which recognition or enforcement is sought, or which are
not considered as national judgments in that State, are subject to
recognition and enforcement.

In the case of other international agreements to which Poland
is a party, the scope of judgments subject to recognition is often
broader than under the CCP.

For example, the agreement between Poland and China states
that the following are subject to recognition and enforcement:

a)  judicial judgments in civil cases;

b)  judicial judgments in criminal cases relating to damage
actions;

¢ decisions given by the authorities competent in succession
cases; and

d)  judgments of arbitration courts, whereby the term “court
judgment” within the meaning of the agreement includes
court settlements in civil cases.

What is particularly important is that the agreement with
China on arbitration judgments refers to the provisions of
the NY Convention: “The Contracting Parties recognise and
enforce arbitration judgments rendered in the territory of the
other Contracting Party in accordance with the Convention on
Recognition and Enforcement of Foreign Arbitral Awards done
at New York on 10 June 1958.”

In accordance with the Agreement with Russia, the parties
shall recognise and enforce in their territory the following judg-
ments given in the territory of the other Contracting Party:

1)  judgments of courts in civil cases; and

2)  judgments of courts in criminal cases, insofar as they concern
compensation for damage caused by criminal offences; court
judgments within the meaning of paragraph 1 shall be deemed
to be settlements reached (approved) before civil courts of a
pecuniary nature and notarial deeds which have the force of
execution under the law of the Contracting Party in whose
territory they have been drawn up, and final judgments of
commercial courts if they are binding and enforceable.

3.2 With reference to each of the specific regimes set
out in question 1.1, does the regime specify a difference

between recognition and enforcement? If so, what is the
difference between the legal effect of recognition and
enforcement?

The agreements to which Poland is a party in principle
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differentiate between recognition and enforcement, without,
however, explaining the substance of that difference. They
also do not provide for separate special rules for recognition/
enforcement of a judgment.

The agreement between Poland and China also distinguishes
between recognition and enforcement, but the conditions for
recognition and enforcement are the same.

3.3 With reference to each of the specific regimes set

out in question 1.1, briefly explain the procedure for
recognising and enforcing a foreign judgment.

The rules specify which documents must be attached to the
application for recognition and enforcement, while the rest is
generally governed by domestic law (both as regards the deter-
mination of the court having jurisdiction to make the applica-
tion and the course of the proceedings). International agree-
ments usually also regulate the scope and subject matter of the
court’s jurisdiction in proceedings. For example, according to
the agreement concluded with China, a court in proceedings for
the recognition or authorisation to enforce a judgment is limited
to examining whether the judgment complies with the condi-
tions of this agreement.

Some agreements allow for contact with the court that issued
the judgment even in the course of recognition/enforcement
proceedings. For example, the Agreement with Russia states that
when ruling a case for recognition and enforcement, the court may
request clarification from the parties. The court may also request
additional explanations from the court that issued the judgment.

However, what is particularly important is that these agree-
ments (unlike the CCP) as a rule do not provide for the auto-
matic recognition of judgments.

Pursuant to Art. IV of the NY Convention, the party
requesting recognition and enforcement of the judgment should,
together with this request, produce the duly certified original or
a copy of the judgment, as well as the original or a certified copy
of the agreement of the parties to the arbitration. Such docu-
ments should also be accompanied by a certified translation if
the judgment or agreement is not in an official language of the
State in which recognition or enforcement is sought.

3.4 With reference to each of the specific regimes set
out in question 1.1, on what grounds can recognition/

enforcement of a judgment be challenged under the
special regime? When can such a challenge be made?

In fact, under each of the specific regimes, there are separate
provisions regarding when the recognition or enforcement of a
judgment cannot take place.

Thus, Art. V of the NY Convention lays down negative
grounds for the recognition and enforcement of a foreign arbi-
tral judgment. However, these grounds are taken into account
only on application by the party against whom the judgment
is made. Recognition and enforcement shall be refused if that
party provides evidence that:

i) the parties to the arbitration agreement were, under the
law applicable to them, under some incapacity or the said
agreement was not valid under the law governing it or
under the law of the State in which the award was made;

ii)  the party against whom against the judgment is invoked
was not given proper notice of the appointment of the
arbitrator or the arbitration proceedings or was otherwise
unable to present his case;

iif)  the judgment deals with a difference not contemplated
by or not falling within the terms of the submission to
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arbitration, or it contains decisions on matters beyond the
scope of the submission to arbitration (however, if the
decisions on matters submitted to arbitration can be sepa-
rated from those not so submitted, that part of the award
which contains decisions on matters submitted to arbitra-
tion may be recognised and enforced);

iv)  the composition of the court or arbitration procedure was
not in accordance with the agreement of the parties, or,
failing such agreement, was not in accordance with the law
of the country where the arbitration took place; and

v)  thejudgment has not yet become binding on the parties or
has been set aside or suspended by a competent authority
of the country in which, or under the law of which, that
award was made.

The refusal of recognition and enforcement may also occur
when an authority of the State addressed with the request for
recognition and enforcement establishes that:

i) under the law of the concerned State, the subject matter of
the dispute could not be submitted to an arbitration proce-
dure; and

ii)  recognition or enforcement would be contrary to public
policy in the State concerned.

Furthermore, when discussing, for example, the agreement
with China, it is worth pointing out that, according to its provi-
sions, judicial judgments will not be recognised and will not be
allowed to be enforced if:

a)  under the law of the Contracting Party in whose territory
the judgment is to be recognised or enforced, the court
that issued the judgment had no jurisdiction in respect of
the case;

b)  under the law of the Contracting Party in whose territory
the judgment was given, the judgment is not binding and
enforceable;

¢ under the law of the Contracting Party in whose territory
the judgment was given, the losing party has not been duly
summoned by the court;

d)  the party was prevented from defending its rights or, in
the event of limitation or lack of procedural capacity, from
being duly represented;

e)  in the territory of the Contracting Party in which the judg-
ment is to be recognised or enforced, a final judgment has
already been passed on the same case between the same
parties or proceedings are pending in respect of the same
case or a final judgment has been passed by a court of a
third State on the same case; and

f)  recognition or enforcement would be contrary to funda-
mental principles of law or public order in the Contracting
Party in whose territory the judgment is to be recognised
or enforced.

However, the conditions for recognition/enforcement are
often defined in a positive way (see Art. 53 of the Agreement with
Russia), but these requirements are also more far-reaching than
in the CCP (again, referring to the example of the Agreement
with Russia, the judgment is recognised if, in the case where the
law of the other Contracting Party should have been applied, that
law has been applied, unless the law of the Contracting Party
whose authority has ruled is applied in the case and is in no mate-
rial way different from the law of the other Contracting Party).

4 Enforcement

4.1 Once a foreign judgment is recognised and

enforced, what are the general methods of enforcement
available to a judgment creditor?

An entity which has obtained a declaration of enforceability of a
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foreign judgment in a procedure for the declaration of enforce-
ability of a foreign judgment shall be able to use a state enforce-
ment order to enforce the judgment.

Execution on the basis of a foreign court judgment may,
however, only be commenced after the judgment granting the
enforcement clause has become final. A longer period of time
may lapse before a decision on granting an enforcement clause
to a foreign decision becomes binding. In order to protect the
creditor during this transitional period, the CCP provides a rule
according to which until the lapse of the time limit for lodging
a complaint against a decision of the regional court judg-
ment granting an enforcement clause, and in case of lodging a
complaint, until it is considered by the court of appeal, this deci-
sion constitutes the title of the security. Thus, an enforcement
order which is not enforceable has the same effect as a national
interim relief order. The method of securing the claim is deter-
mined by the creditor in the application for security, while
separate methods of securing the claim are provided for in the
case of pecuniary and non-pecuniary claims. What is impor-
tant, however, is that the execution of the security may be made
conditional on the lodging of a security deposit by the creditor
by the regional court.

It should also be emphasised that a creditor may also apply
for security before commencing proceedings for granting an
enforcement clause to a foreign State court decision on the basis
of the general rules provided for in the CCP. These, however,
require from the applicant not only prima facie evidence that the
claim whose future execution is to be secured exists, but also
demonstration that the applicant has a legal interest in providing
the security. Such action is necessary especially when there is a
risk that the debtor will dispose of his assets.

The Polish law provides for separate regimes for the enforce-
ment of monetary and non-monetary obligations.

The execution of monetary obligations is carried out by a judi-
cial bailiff in one of the following ways:

1)  execution against movable property;

2)  execution against remuneration for work;
3)  execution against bank accounts;

4)  execution against other receivables;

5)  execution against other property rights;

6)  execution against immovable property; and
7)  execution against seagoing vessels.

On the other hand, in the case of execution of non-monetary
obligations, the competent authority to conduct proceedings is
the district court, and the available methods of execution are:

1)  release of movable property;
2)  release of a document;

3)  release of real estate;

4)  release of a vessel;

5)  emptying of premises;
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6)  the debtot’s obligation to perform a substitutable act;

7)  the debtot’s obligation to perform a non-substitutable act;
and

8)  obligation to abandon a specific act or not to hinder the
creditot’s act.

In order to commence enforcement proceedings, the cred-
itor must lodge a request for enforcement with the competent
authority. The request in case of execution of non-monetary
obligations is subject to a fee.

5 Other Matters

5.1 Have there been any noteworthy recent (in the
last 12 months) legal developments in your jurisdiction

relevant to the recognition and enforcement of foreign
judgments? Please provide a brief description.

During the last period, the provisions of Art. 1145 ¢f seq. of the
CCP have not been changed.

5.2 Are there any particular tips you would give, or
critical issues that you would flag, to clients seeking

to recognise and enforce a foreign judgment in your
jurisdiction?

The introduced system of automatic recognition of foreign
decisions is to a large extent a positive solution. No separate
procedure is required for the recognition of a judgment. This
undoubtedly makes it easier for a person who has obtained
a favourable foreign judgment in his or her case. The entity
may rely on this judgment before any authority in the Republic
of Poland without the need to initiate separate deliberation
proceedings. Moreover, the system of automatic recognition
does not hinder other pending proceedings in which recogni-
tion of a foreign judgment is a preliminary issue. This signifi-
cantly reduces the waiting time for obtaining legal protection on
the basis of a foreign judgment in the Republic of Poland.

On the other hand, however, the CCP indicates numerous
cases in which a decision is not subject to recognition or enforce-
ment. Therefore, a creditor who intends to take advantage of a
decision issued in another country in the territory of the Republic
of Poland should be aware of these cases and conduct proceed-
ings before a foreign court in such a way that the obtained deci-
sion is enforceable in Poland.

Once enforcement proceedings have commenced, it is advis-
able to obtain security over the debtor’s assets so that enforce-
ment is possible at all (see question 4.1 above).
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